The Dispute
Resolution
Review
Sixth Edition
Editor
Jonathan Cotton

Law Business Research

The Dispute Resolution Review

Reproduced with permission from Law Business Research Ltd.
This article was first published in The Dispute Resolution Review, 6th edition
(published in February 2014 – editor Jonathan Cotton).
For further information please email
nick.barette@lbresearch.com

The Dispute
Resolution
Review

Sixth Edition
Editor

Jonathan Cotton

Law Business Research Ltd

The Law Reviews
THE MERGERS AND ACQUISITIONS REVIEW
THE RESTRUCTURING REVIEW
THE PRIVATE COMPETITION ENFORCEMENT REVIEW
THE DISPUTE RESOLUTION REVIEW
THE EMPLOYMENT LAW REVIEW
THE PUBLIC COMPETITION ENFORCEMENT REVIEW
THE BANKING REGULATION REVIEW
THE INTERNATIONAL ARBITRATION REVIEW
THE MERGER CONTROL REVIEW
THE TECHNOLOGY, MEDIA AND
TELECOMMUNICATIONS REVIEW
THE INWARD INVESTMENT AND
INTERNATIONAL TAXATION REVIEW
THE CORPORATE GOVERNANCE REVIEW
THE CORPORATE IMMIGRATION REVIEW
THE INTERNATIONAL INVESTIGATIONS REVIEW
THE PROJECTS AND CONSTRUCTION REVIEW
THE INTERNATIONAL CAPITAL MARKETS REVIEW
THE REAL ESTATE LAW REVIEW
THE PRIVATE EQUITY REVIEW
THE ENERGY REGULATION AND MARKETS REVIEW

THE INTELLECTUAL PROPERTY REVIEW
THE ASSET MANAGEMENT REVIEW
THE PRIVATE WEALTH AND PRIVATE CLIENT REVIEW
THE MINING LAW REVIEW
THE EXECUTIVE REMUNERATION REVIEW
THE ANTI-BRIBERY AND ANTI-CORRUPTION REVIEW
THE CARTELS AND LENIENCY REVIEW
THE TAX DISPUTES AND LITIGATION REVIEW
THE LIFE SCIENCES LAW REVIEW
THE INSURANCE AND REINSURANCE LAW REVIEW
THE GOVERNMENT PROCUREMENT REVIEW
THE DOMINANCE AND MONOPOLIES REVIEW
THE AVIATION LAW REVIEW
THE FOREIGN INVESTMENT REGULATION REVIEW
THE ASSET TRACING AND RECOVERY REVIEW
THE INTERNATIONAL INSOLVENCY REVIEW
THE OIL AND GAS LAW REVIEW
THE FRANCHISE LAW REVIEW

www.TheLawReviews.co.uk

Publisher
Gideon Roberton
business development managerS
Adam Sargent, Nick Barette
marketing managerS
Katherine Jablonowska, Thomas Lee, James Spearing, Felicity Bown
publishing assistant
Lucy Brewer
Marketing assistant
Chloe Mclauchlan
Editorial assistant
Eve Ryle-Hodges
HEAD OF PRODUCTION
Adam Myers
PRODUCTION editor
Anna Andreoli
subeditor
Timothy Beaver
managing director
Richard Davey
Published in the United Kingdom
by Law Business Research Ltd, London
87 Lancaster Road, London, W11 1QQ, UK
© 2014 Law Business Research Ltd
www.TheLawReviews.co.uk
No photocopying: copyright licences do not apply.
The information provided in this publication is general and may not apply in a specific
situation, nor does it necessarily represent the views of authors’ firms or their clients.
Legal advice should always be sought before taking any legal action based on the
information provided. The publishers accept no responsibility for any acts or omissions
contained herein. Although the information provided is accurate as of February 2014,
be advised that this is a developing area.
Enquiries concerning reproduction should be sent to Law Business Research, at the
address above. Enquiries concerning editorial content should be directed
to the Publisher – gideon.roberton@lbresearch.com
ISBN 978-1-907606-93-9
Printed in Great Britain by
Encompass Print Solutions, Derbyshire
Tel: 0844 2480 112

acknowledgements

The publisher acknowledges and thanks the following law firms for their learned
assistance throughout the preparation of this book:
Advokatfirmaet BA-HR DA (BA-HR)
ARTHUR COX
Arzinger
Attias & Levy
AZB & Partners
BAKER & MCKENZIE SOUTH AFRICA
Bizlink Lawyers & Consultants
Bonelli Erede Pappalardo
Bredin Prat
Bufete Hernández Romo
Consulegis Abogados
CRAVATH, SWAINE & MOORE LLP
DE BRAUW BLACKSTONE WESTBROEK
DITTMAR & INDRENIUS
FONTES & TARSO RIBEIRO ADVOGADOS
HENGELER MUELLER
Hergüner Bilgen Özeke Attorney Partnership
JUN HE law offices

i

Acknowledgements

KBH Kaanuun Ltd
Lansky, Ganzger & Partner (LGP)
Lloreda Camacho & Co
Loyens & Loeff
Luhut Marihot Parulian Pangaribuan
Mannheimer Swartling Advokatbyrå AB
Maples and Calder
Miyake & Yamazaki
MOHAMMED AL-GHAMDI LAW FIRM IN ASSOCIATION WITH
FULBRIGHT & JAWORSKI LLP
Molitor Avocats À La Cour
Motieka & Audzevičius
M/s Cheah Teh & Su, Advocates & Solicitors
Niederer Kraft & Frey
Osler, Hoskin & Harcourt LLP
OXFORD & BEAUMONT SOLICITORS
Patrikios Pavlou & Associates LLC
Pinsent Masons
Piper Alderman
Plesner Law Firm
SCHRECK LAW OFFICES
Shalakany Law Office
SLAUGHTER AND MAY
SOFUNDE, OSAKWE, OGUNDIPE & BELGORE

ii

Acknowledgements

Szecskay Attorneys at Law
TSMP LAW CORPORATION
ŢUCA ZBÂRCEA & ASOCIAţII
Uría Menéndez
Uría Menéndez – Proença de Carvalho
Uteem Chambers
Walkers
Wolff Gstoehl Bruckschweiger Advokaturbüro
Young Conaway Stargatt & Taylor, LLP

iii

contents

Editor’s Preface

���������������������������������������������������������������������������������������������������xi
Jonathan Cotton

Chapter 1

AUSTRALIA������������������������������������������������������������������������������ 1
Malcolm Quirey and Gordon Grieve

Chapter 2

AUSTRIA��������������������������������������������������������������������������������� 34
Helena Marko, Anna Zeitlinger and Valentin Neuser

Chapter 3

BAHRAIN������������������������������������������������������������������������������� 51
Haifa Khunji and Kaashif Basit

Chapter 4

BELGIUM������������������������������������������������������������������������������� 64
Geert Bogaert and Stéphanie De Smedt

Chapter 5

BRAZIL����������������������������������������������������������������������������������� 87
Marcus Fontes, Max Fontes and Juliana Huang

Chapter 6

BRITISH VIRGIN ISLANDS����������������������������������������������� 106
Arabella di Iorio and Ben Mays

Chapter 7

CANADA������������������������������������������������������������������������������� 124
David Morritt and Eric Morgan

Chapter 8

CAYMAN ISLANDS������������������������������������������������������������� 139
Aristos Galatopoulos and Luke Stockdale

Chapter 9

CHINA���������������������������������������������������������������������������������� 152
Xiao Wei, Zou Weining and Stanley Xing Wan

Chapter 10

COLOMBIA�������������������������������������������������������������������������� 161
Gustavo Tamayo and Natalia Caroprese

v

Contents

Chapter 11

CYPRUS�������������������������������������������������������������������������������� 174
Eleana Christofi and Katerina Philippidou

Chapter 12

DENMARK��������������������������������������������������������������������������� 187
Peter Schradieck and Peter Fogh

Chapter 13

ECUADOR���������������������������������������������������������������������������� 199
Xavier Castro-Muñoz and Fabrizio Peralta-Díaz

Chapter 14

EGYPT����������������������������������������������������������������������������������� 209
Khaled El Shalakany

Chapter 15

ENGLAND & WALES���������������������������������������������������������� 214
Jonathan Cotton and Damian Taylor

Chapter 16

FINLAND����������������������������������������������������������������������������� 236
Jussi Lehtinen and Heidi Yildiz

Chapter 17

FRANCE�������������������������������������������������������������������������������� 248
Tim Portwood

Chapter 18

GERMANY���������������������������������������������������������������������������� 264
Henning Bälz and Carsten van de Sande

Chapter 19

GHANA��������������������������������������������������������������������������������� 284
David A Asiedu and Joseph K Konadu

Chapter 20

GIBRALTAR�������������������������������������������������������������������������� 297
Stephen V Catania

Chapter 21

HONG KONG���������������������������������������������������������������������� 307
Mark Hughes

Chapter 22

HUNGARY���������������������������������������������������������������������������� 332
Zoltán Balázs Kovács and Dávid Kerpel

vi

Contents

Chapter 23

INDIA������������������������������������������������������������������������������������ 347
Zia Mody and Aditya Vikram Bhat

Chapter 24

INDONESIA������������������������������������������������������������������������� 362
Luhut M P Pangaribuan

Chapter 25

IRELAND������������������������������������������������������������������������������ 375
Andy Lenny, Claire McGrade, Gareth Murphy and Sara Carpendale

Chapter 26

ISRAEL���������������������������������������������������������������������������������� 390
Shraga Schreck and Daniella Schoenker-Schreck

Chapter 27

ITALY������������������������������������������������������������������������������������� 416
Monica Iacoviello, Vittorio Allavena, Paolo Di Giovanni and
Tommaso Faelli

Chapter 28

JAPAN������������������������������������������������������������������������������������ 440
Tatsuki Nakayama

Chapter 29

JERSEY���������������������������������������������������������������������������������� 454
David Steenson and Nicholas Mière

Chapter 30

KUWAIT������������������������������������������������������������������������������� 467
Kaashif Basit and Basem Al-Muthafer

Chapter 31

LIECHTENSTEIN���������������������������������������������������������������� 479
Christoph Bruckschweiger

Chapter 32

LITHUANIA������������������������������������������������������������������������� 489
Ramūnas Audzevičius and Mantas Juozaitis

Chapter 33

LUXEMBOURG������������������������������������������������������������������� 504
Michel Molitor

Chapter 34

MALAYSIA���������������������������������������������������������������������������� 515
Tiang Joo Su and Yin Faye Lim

vii

Contents

Chapter 35

MAURITIUS������������������������������������������������������������������������� 533
Muhammad R C Uteem

Chapter 36

MEXICO������������������������������������������������������������������������������� 547
Miguel Angel Hernández-Romo Valencia

Chapter 37

NETHERLANDS������������������������������������������������������������������ 563
Ruud Hermans and Margreet Poot

Chapter 38

NIGERIA������������������������������������������������������������������������������� 583
Babajide Ogundipe and Lateef Omoyemi Akangbe

Chapter 39

NORWAY������������������������������������������������������������������������������ 598
Jan B Jansen and Sam E Harris

Chapter 40

PORTUGAL�������������������������������������������������������������������������� 613
Francisco Proença De Carvalho

Chapter 41

ROMANIA���������������������������������������������������������������������������� 624
Levana Zigmund

Chapter 42

SAUDI ARABIA�������������������������������������������������������������������� 636
Mohammed Al-Ghamdi and Paul J Neufeld

Chapter 43

SCOTLAND�������������������������������������������������������������������������� 656
Jim Cormack and Laura Crilly

Chapter 44

SINGAPORE������������������������������������������������������������������������� 671
Thio Shen Yi, Karen Teo and Freddie Lim

Chapter 45

SOUTH AFRICA������������������������������������������������������������������ 684
Gerhard Rudolph and Nikita Young

Chapter 46

SPAIN������������������������������������������������������������������������������������ 702
Esteban Astarloa and Patricia Leandro Vieira da Costa

Chapter 47

SWEDEN������������������������������������������������������������������������������ 725
Jakob Ragnwaldh and Niklas Åstenius

viii

Contents

Chapter 48

SWITZERLAND������������������������������������������������������������������� 737
Peter Honegger, Daniel Eisele, Tamir Livschitz

Chapter 49

TURKEY�������������������������������������������������������������������������������� 755
H Tolga Danışman

Chapter 50

UKRAINE������������������������������������������������������������������������������ 774
Sergiy Shklyar and Markian Malskyy

Chapter 51

UNITED ARAB EMIRATES������������������������������������������������ 785
D K Singh and Sharon Lakhan

Chapter 52

UNITED STATES����������������������������������������������������������������� 796
Nina M Dillon and Timothy G Cameron

Chapter 53

UNITED STATES: DELAWARE������������������������������������������ 812
Elena C Norman and Lakshmi A Muthu

Chapter 54

VIETNAM����������������������������������������������������������������������������� 831
Do Trong Hai

Appendix 1

ABOUT THE AUTHORS���������������������������������������������������� 845

Appendix 2

CONTRIBUTING LAW FIRMS’ CONTACT DETAILS���� 877

ix

Editor’s Preface

Building on the previous five editions under the editorship of my partner Richard Clark,
I am delighted to have taken on the role of editor from him. The Dispute Resolution
Review has grown to now cover 54 countries and territories. It is an excellent resource for
those, both in-house and in private practice, whose working lives include involvement in
disputes in jurisdictions around the world.
The Dispute Resolution Review was first published in 2009 at a time when the
global financial crisis was in full swing. Against that background, a feature of some of the
prefaces in previous editions has been the effects that the turbulent economic times were
having on the world of dispute resolution. Although at the time of writing the worst of
the recession that gripped many of the world’s economies has passed, challenges and risks
remain in many parts of the world.
The significance of recession for disputes lawyers around the world has been
mixed. Tougher times tend to generate more and longer-running disputes as businesses
scrap for every penny or cent. Business conduct that was entrenched is uncovered and
gives rise to major disputes and governmental investigation. As a result of this, dispute
resolution lawyers have been busy over the last few years and that seems to be continuing
as we now head towards the seventh anniversary of the credit crunch that heralded the
global financial crisis. Cases are finally reaching court or settlement in many jurisdictions
that have their roots in that crisis or subsequent ‘scandals’ such as LIBOR.
The other effect of tougher times and increased disputes is, rightly, a renewed
focus from clients and courts on the speed and cost of resolving those disputes, with the
aim of doing things more quickly and for less, particularly in smaller cases. The Jackson
Reforms in my home jurisdiction, the United Kingdom, are an example of a system
seeking to bring greater rigour and discipline to the process of litigation, with a view to
controlling costs. Whether such reforms here and in other countries have the desired
effect will have to be assessed in future editions of this valuable publication.
Jonathan Cotton
Slaughter and May
London
February 2014
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Chapter 3

Bahrain
Haifa Khunji and Kaashif Basit1

I

INTRODUCTION TO DISPUTE RESOLUTION FRAMEWORK

i

Bahrain’s judiciary background

Similarly to other Gulf states, Bahrain’s legal system consists of a blend of Islamic
shariah,2 British common law and civil law drawn principally from Egypt’s civil law
tradition. Bahrain’s established system of law courts goes back to the 18th century, but
the form its judiciary takes today can be traced back directly to developments taking
place during the 1930s, when its national courts were for the first time organised by
virtue of a promulgation issued by the Advisor in 1938; and in 1966 and 1971, when
Bahrain issued the Code of Criminal Procedure and the Civil Commercial Procedures
Law (CCPA)3 respectively.
As this chapter is aimed primarily at an international readership interested in
Bahrain’s business legal environment, it will focus on the CCPA, which covers court
procedures in civil and commercial cases.
ii

The CCPA and the judiciary

The CCPA was promulgated in 1971 and specifies the procedures for litigation before
courts of civil and commercial jurisdiction. The procedures covered by the CCPA include
those for bringing cases to court, hearing evidence, managing cases following hearings,

1
2

3

Haifa Khunji is a partner at KBH Kaanuun Ltd. Kaashif Basit (1969–2013) was a partner at
KBH Kaanuun Ltd.
Shariah is the moral code and religious law of Islam. It is derived from two primary sources: the
precepts set forth in the Qur’ān, and the example set by the Islamic prophet Muhammad in the
Sunna.
Hassan Ali Radhi, ‘Judiciary and Arbitration in Bahrain’; Arab and Islamic Law Series, Volume
25, 2003.
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ordering interim measures, examining cases and calling, challenging and executing
verdicts. The CCPA also contains a chapter dedicated to arbitration.
Many amendments have been made to the CCPA since its promulgation,
including:
a
Decree No. 8 of 1978, which amends some provisions, notably in relation to the
procedures for the payment of debts and deposits;
b
Decree No. 19 of 1983, which lays down new rules on summary proceedings; and
c
Decree No. 15 of 1985, which amends the Junior Court’s jurisdiction.
iii

Structure and competence of the civil and commercial courts

According to Article 7 of the CCPA, Bahrain’s civil and commercial courts are the
following:
a
the High Court of Appeal;
b
the High Court; and
c
the courts of minor causes and courts of execution.
The courts have competence to hear all cases concerning civil and commercial matters as
well as the personal status of non-Muslims.
II

COURT PROCEDURE

i

Procedures and time frames

Both claimants and defendants ideally want to be able to establish from the outset of
a court case how long it will last and how much it will cost them. These questions are
clearly interrelated, as lawyers’ fees increase as a case evolves through different stages of
litigation, particularly when a case is lost and then appealed. It is a common fact that
Bahrain’s courts currently lack the necessary case management procedures that are often
taken for granted in other jurisdictions.4
The CCPA does however lay down some basic rules. Cases must be filed with the
competent court by means of a statement of claim (Article 23), and on submission of the
statement of claim the plaintiff must pay a fee as well as enclose copies of documents he
or she wishes to submit to support his or her case (Article 24). A court clerk thereafter
maintains a file for the case once it is submitted and delivers a copy of the statement of
claim to the defendant on the day after it was submitted. The defendant then has 10 days
to submit a defence accompanied by documents he or she wishes to use to support his or
her defence (Article 25). Following the expiry period laid down in Article 25, the court
clerk appoints a session for the case to be heard and provides both the plaintiff and the
defendant with summons to attend court for the first hearing.
However, once the first hearing takes place, there is no established procedure
for the management of the case. The timeline and management of a case will depend
on the particular circumstances of the case and the judge’s discretion. There is also no

4

In England and Wales, for example, the Civil Procedure Rules give judges wide casemanagement powers.
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coherent system of checks and balances to ensure that the parties abide by case procedural
requirements. A defendant can potentially stall legal proceedings by abusing the process,
for example, by failing to submit documents that may be required of him or her.5 Many
lawyers agree that this aspect of litigation in Bahrain is in great need of reform and that
cases need to be tried within specific time frames established at the beginning of a case.
This is something that already takes place within Bahrain’s arbitration procedures, notably
within the ambit of the BCDR. Comparative law provides the local community with
examples of jurisdictions where courts have strict case management powers and where
parties are induced through various coercive measures to abide by all the procedural
requirements of a case, especially time frames. For this reason the local legal community
expects the same kind of procedural requirements from its own court system and feels a
proposal for reform is in great need of discussion to ensure that plaintiffs receive more
legal certainty, as currently defendants benefit from a system where procedures relating
to time can be used to delay cases for their own benefit.6
Bahrain’s CCPA contains protective and interim measures for the benefit of
plaintiffs. Article 176 allows court orders for the sequestration of a defendant’s property
if a plaintiff has serious grounds for fearing that a defendant will abscond or smuggle
his or her property abroad. This type of measure is otherwise known as a ‘freezing order’
in common law jurisdictions. Article 177 is a security measure that should be read in
conjunction with Article 176. It allows the deposit of a surety by an applicant for a
freezing order in the event that the respondent suffers loss or damage as a result of a
freezing order where the applicant was not correct in his or her allegations.
Of general interest to defendants residing abroad, Article 178 of the CCPA allows
a court to give an order forbidding a defendant to travel out of the jurisdiction if there
are serious grounds for supposing that he or she is likely to abscond and if he or she has
not provided a form of surety acceptable to the court or a form of bail in cash that would
guarantee the future execution of a judgment.
ii

Class actions

The CCPA contains provisions covering circumstances where there is a plurality of
litigants. According to Article 73, the court has discretion to decide whether the fact that
there is more than one plaintiff to a case causes confusion and delay and whether it may
be more beneficial to conduct independent trials for each plaintiff. In theory, the court
may also allow plaintiffs to file a case as one party or to defend a case in unison, otherwise
known as ‘class actions’.
However, in practice, class actions in Bahrain are rare. The judge usually opts to
conduct independent trials for each plaintiff.

5
6

In contrast to England and Wales, where the judge has the power to strike out a statement of
claim if a claimant fails to abide by the procedural rules.
KBH Kaanuun would like to thank Mr Ahmed Abdul Rahman Al Thukair, advocate and
member of the BCDR-AAA roster for providing advice for this section.
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iii

Representation in proceedings

Article 40 of the CCPA allows litigants to appear without an attorney on the date for
the hearing, and litigants, whether natural or legal persons, may represent themselves
throughout the development of a case.
The above does not apply to proceedings before the Court of Cassation, which
require a party to be represented by an attorney.
iv

Service out of the jurisdiction

Defendants living outside Bahrain can be served with summons outside the jurisdiction.
If the court establishes that a defendant is living outside Bahrain and that he or she has
no agent in Bahrain to accept delivery of summons on his or her behalf, it may order the
summons to be served to him or her through diplomatic channels, by sending the writs
by registered mail with an acknowledgment slip or even by e-mail.
v

Enforcement of foreign judgments and assistance to foreign courts

Articles 252 to 255 of the CCPA cover the rules for the enforcement of foreign court
judgments and awards.
Article 252 of the CCPA stipulates the conditions that must be satisfied in order
for a foreign judgment to be enforced in Bahrain. Those conditions may be summed up
as follows:
a
there must be reciprocity between the state in which the judgment was delivered
and Bahrain;7
b
the foreign judgment must have been passed by a court having appropriate
jurisdiction;
c
litigants in the foreign country should have been duly summoned and properly
represented;
d
the foreign judgment must have become final according to the law of the country
where it was passed;
e
the foreign judgment should not conflict with a judgment previously passed by
the Bahrain courts; and
f
the judgment should not contain anything contrary to public order or morals in
the country in which it should be enforced.
Upon ascertaining whether the above conditions are satisfied, an applicant must make a
request for an order of enforcement, which must be submitted to the Civil High Court
pursuant to the ordinary procedures for filing lawsuits and subject to the payment of a
prescribed fee.8

7

8

Otherwise known as the ‘equal treatment condition’ or ‘condition of reciprocity’. A foreign
judgment will be treated in Bahrain, from the point of view of its enforceability, in the same
way as a Bahraini judgment is treated in the foreign country from which the judgment in
question ensues.
Jalila Sayed Ahmed, ‘Enforcement of Foreign Judgments in some Arab Countries – Legal
Provisions and Court Precedents: Focus on Bahrain’. Arab Law Quarterly [1999] pp. 169–176.
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It should also be borne in mind that Bahrain ratified the 1958 New York
Convention on the Recognition and Enforcement of Foreign Arbitral Awards, the
Agreement for the Enforcement of Court Judgments among GCC states and the 1983
Riyadh Agreement for Judicial Cooperation. All contain additional rules with regards
to the enforcement of foreign judgments by Bahrain courts as well as with regards to
assistance to foreign courts that complement the rules contained in the CCPA.
vi

Litigation costs

The courts of Bahrain have broad discretion in determining how to apportion the costs of
a case. Article 192 of the CCPA gives the court power to order costs, including lawyers’
fees, to be paid by a litigant losing a verdict. However, in practice lawyers’ fees are borne
by each party and the winning party’s legal fees will not be ordered to be reimbursed by
the losing party.
The courts tend to see the client–lawyer relationship as a personal one that has
no financial bearing on the case. Bahraini lawyers agree this is another area in need of
reform, especially considering the rise in lawyer costs associated with the increase in the
commercial complexity and technicality of some legal cases.
The question of the reimbursement of legal costs by a losing party to a winning party
is also one in need of serious consideration. At present the law relegates the relationship
between a lawyer and his or her client to an inherently private sphere unrelated to the
damages claimed in a civil or commercial case. This is despite the fact that legal fees have
increased exponentially over the last decades especially for commercial cases that have
become not only lengthy but also complicated and technical, thus requiring knowledge
from lawyers who will charge clients a premium for their expertise. For a plaintiff this
means he or she is likely to fight a legal battle and bear important legal costs that in
retrospect make litigation a less cost-effective method of compensation for damages,
whereas for a defendant it is an incentive to make a case drag on to the point of financial
harassment or even choking of the other party. Many Bahraini lawyers agree that they
urgently need a system where the lawyer representing the winning party can submit his
or her fee agreement to the judge and request that the legal fees associated with having to
lodge and pursue the case be borne by the losing party.9
III

DOCUMENTS AND THE PROTECTION OF PRIVILEGE10

Part 5 of the CCPA covers the procedure for the disclosure of documentary evidence.11
According to Article 140 of the CCPA, a litigant may ask his or her opponent to submit
any document at his or her disposal that has a bearing on the action:

9
10
11

KBH Kaanuun would like to thank Mr Ahmed Abdul Rahman Al Thukair, advocate and
member of the BCDR-AAA roster, for providing advice for this section.
KBH Kaanuun would like to thank Mr Abdulla Al Shamlawi, barrister at the Cassation &
Constitution court and partner at Al-Shamlawi law firm, for contributing to this section.
Known as disclosure in the United Kingdom or discovery in the United States. The approach
to disclosure in Bahrain is somewhat less invasive than in common law jurisdictions.
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if the law permits that the opponent be required to submit such document;
if it is a joint document applying jointly to both parties that establishes their
mutual rights and obligations; or
if one of the parties has used this document as a form of support at any stage
during the action.

A petition has to be drafted and submitted to the judge giving a description of the
document sought, as well as its purpose and evidence that the document is actually at
the disposal of the other party. The petitioner must also outline on which grounds he or
she believes the document should be disclosed.
There is therefore no obligation on either party to submit a document that would
undermine its own case or support the other’s case. The CCPA rules on disclosure
therefore contrast sharply with those found in the civil procedure rules of well-known
jurisdictions such as England and Wales. For example, Part 31 of the Civil Procedure
Rules of England and Wales give a party a right to inspect any document that might
either benefit its case or adversely affect its counterpart’s. In practice, disclosure in
Bahrain is limited to documents that apply jointly to both parties and whose copy one of
the parties may have lost or not have had in its possession, and that establish both parties’
mutual rights and obligations.
More recently in an attempt to tackle some of the loopholes in the CCPA with
reference to disclosure issues that may result in significantly increasing the period for
settling cases, the legislature attempted to resolve this in at least labour cases when the
new Labour Law was promulgated in September 2012. This Labour Law of 2012, to
imposes through its articles a pretrial management stage known as the Labour Dispute
Administrative Office. This requires the judge in the proceedings to issue a fixed timetable
for the management of the matter.12 Further it limits the time frame in which the parties
are permitted to submit all supporting documents, evidence and put forth all witnesses
supporting their case claim.13 Consequently, this legislation appears to strictly regulate
cases where parties are required to disclose all related documents in their possession at
the initial administrative stage. In addition, it strictly controls the number of sessions
taking place in which the parties submit their please and evidence hence preventing
unnecessarily prolonging cases that keeps the courts flooded. As a measure to enforce
disclosure, the legislation prevents litigants from submitting new pleas, claims or evidence
once the case goes before the Higher Courts from the Labour Dispute Administrative
Office.14 Therefore, claimants are forced to disclose all documents in their possession that
they may wish to rely during the proceedings when the matter is examined fully before
the Higher Courts. The CCPA leaves abusing process concerning disclosure unregulated
unlike, for instance, the Australian jurisdiction under the Uniform Civil Procedure Rules
1999 (UCPR). Pursuant to Article 211,15 parties have the duty to disclose documents

12
13
14
15

Article 122 Labour Law No. 36 of 2012
Article 124 Labour Law No. 36 of 2012
Article 132 Labour Law No. 36 of 2012
Article 211 of the UCPR of 1999
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in their possession or control, directly relevant to an allegation made or relevant to a
matter in proceeding. Consequences of non-disclosure are not tendering the document,
held liable for contempt and costs. Hence, such measures may be perceived as upholding
the pillars of justice by preventing abusing the courts and process, which possibly can
translate to affecting the image and reputation of the whole justice system. Therefore,
the CCPA is in need of being amended in order to regulate the cases along with the
behaviour of litigants.
IV

ALTERNATIVES TO LITIGATION16

i

Overview of alternatives to litigation

Bahrain has a strong tradition of ADR, in particular arbitration and mediation. In the
early 1990s the Bahrain International Commercial Arbitration Centre and the Gulf
Cooperation Council Commercial Arbitration Centre were established in Bahrain. In
2009, in response to added pressure on Bahrain’s court system and the rise in commercial
disputes and litigation caused by recent economic challenges, the Bahrain Chamber
for Dispute Resolution, a centre designed to facilitate and encourage both statutory
ADR tribunals and mediation and arbitration, was established in partnership with the
American Arbitration Association (BCDR-AAA).
ii

Arbitration

Although arbitration has its many benefits, unfortunately under the Bahrain legal system
if an arbitration agreement lacks a clause that renders the award final, parties may
seek the jurisdiction of the courts leaving all arbitral efforts wasted, as the issue will be
reconsidered ab initio. As it appeared that following arbitration the ‘losing’ parties always
found a way through the appeal process to have the case reconsidered before the courts
the BCDR addressed this loophole by regarding its judgments ‘final’. Therefore , BCDR
judgments can only be appealed at the Cassation Courts under specific circumstances
mentioned under section 2 of Decree 30. This characteristic of the BCDR encourages
investors and commercial entities to establish in the Kingdom as it has ensured that its
decisions are final and enforceable.
Royal Decree 30 of 2009 (Decree 30) was the legislative instrument that
established the BCDR-AAA, providing for both statutory dispute resolution tribunals
(‘jurisdiction under the law’) arbitration by agreement (‘jurisdiction by agreement’) to
be conducted under the auspices of the BCDR-AAA.
In accordance with Article 9 of Decree 30, the Jurisdiction under the Law of
the BCDR-AAA is for cases where the value of the claim exceeds 500,000 dinars and
involves:
a
disputes among financial institutions licensed according to the provisions of
the Law of the Central Bank of Bahrain or between these institutions and other
institutions, companies or individuals; or

16
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international commercial disputes. The dispute shall be deemed international if
the location of one of the disputant parties or the place where a substantial part of
the obligations of the commercial relationship is to be performed, or the location
most closely connected with the dispute, is outside the Kingdom.

Decree 30 thus provides that claims conforming to (a) or (b) above, which would
otherwise have been within the jurisdiction of the courts of Bahrain, are required to
be, and will be, referred to the BCDR-AAA. Article 15 of Decree 30 provides that a
judgment award rendered as a result of jurisdiction under the law is to be considered a
‘final judgment issued by the courts of Bahrain’.
The applicable rules for jurisdiction under the law matters are contained in
Resolution No. (65) for the Year 2009 (Jurisdiction under the Law Rules). Pursuant
to these Rules, non-Bahraini lawyers may represent parties before statutory dispute
resolution tribunals, but only if they work jointly with a Bahraini lawyer who is licensed
to appear before the Cassation Court. The default language will be Arabic, and the
default laws will be the governing laws of Bahrain.
One motivation for the creation of these statutory dispute resolution tribunals
was to remove some of the caseload from an already congested local court system and
to provide a specialist forum for handling international or financial disputes (or both)
of a value greater than 500,000 dinar. As such, the Jurisdiction under the Law Rules are
reflective of the procedural rules of the courts of Bahrain, as opposed to the usual rules
common to arbitration centres around the world.
Article 19 of the Decree additionally creates a free arbitration zone (FAZ) whereby
parties can agree in writing to have disputes referred to the BCDR-AAA, regardless
of the value or subject of the claim, or whether the dispute is international in nature
(jurisdiction by agreement). Non-Bahraini lawyers are entitled to represent parties and
conduct any necessary actions in FAZ arbitration proceedings without being required to
work jointly with a Bahraini lawyer.
The BCDR-AAA Arbitration Rules (FAZ Arbitration Rules) are the default
rules that apply where parties have agreed to have disputes referred to the BCDR-AAA
without designating particular rules (as distinct from the rules that apply to the statutory
arbitration proceedings). The parties may, however, adopt, in writing, modifications
to the FAZ Arbitration Rules. The FAZ Arbitration Rules are based largely upon the
International Centre for Dispute Resolution Rules, and allow the parties to nominate
the applicable law and language of the proceedings. For Section 2 arbitrations, where
the parties have failed to agree on the relevant language and laws, the Tribunal shall
determine the most applicable law.
Enforcement of arbitral awards outside of Bahrain may prove to be difficult in
circumstances where the parties have not agreed to arbitrate any dispute (an agreement
to arbitrate being a requirement under the New York Convention on the Recognition
and Enforcement of Foreign Arbitral Awards).
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Arbitration has been a reasonably common method of dispute resolution in
Bahrain in the past; however, there has also been reluctance to arbitrate in Bahrain
arising out of concerns that the courts of Bahrain would not uphold arbitral awards.17
The establishment of the BCDR-AAA and its provisions for recognising awards
will no doubt allay some of those insecurities.
There are significant differences between the procedural rules applicable to
statutory dispute resolution tribunals and FAZ arbitrations. Most particularly, Section 1
statutory dispute resolution tribunals fall within the supervision of the Supreme Judicial
Council and the laws of Bahrain are the governing laws. The purpose for establishing the
BCDR-AAA as a centre to hear and determine these Section 1 disputes statutory disputes
was to help unburden the courts and to ensure the swift resolution of these specific types
of cases. As such Section 1 statutory dispute resolution tribunals rules are reflective of the
procedural rules of the courts of Bahrain. Given the mandatory aspects of jurisdiction
under the law arbitrations, there will likely be a significant number of cases that will
fall within the scope of Section 1 of Decree 30 and the automatic jurisdiction of the
BCDR-AAA. In addition, it is likely that the BCDR-AAA will see an increasing volume
of FAZ arbitration proceedings, although naturally the Centre will need to establish a
satisfactory track record to attract potential users.
Although only operational since early 2010, the BCDR-AAA has already handled
27 cases, 13 of which were filed in the BCDR-AAA’s first year of operation, and 1434 in
2011. It is to be expected that the number of cases filed annually will grow, particularly
as prospective parties become aware of the benefits of the BCDR-AAA as a FAZ.
Available rights of appeal under Section 1 of Decree 30
Technically, there is no right of appeal from a dispute resolution tribunal award rendered
through Section 1 of Decree 30. Article 15 of Decree 30 provides that an award under
Section 1 is deemed to be a final judgment issued by the courts of Bahrain. Despite
this, Article 13 of Decree 30 provides for limited circumstances in which a party may
challenge an award issued by the Tribunal and seeking nullification in the Cassation
Court. These circumstances are set out in Articles 13(1) to (8), and include the following
situations:
a
where there was a failure to properly serve notice of the appointment of a member
of the Tribunal or the dispute resolution procedures, or the respondent was not
allowed to present a defence (Article 13(1));
b
the composition of the Tribunal or the dispute resolution procedure is contrary
to what is stipulated in the regulation (Article 13(2)); the award contradicts the
public order of the Kingdom of Bahrain (Article 13(3));
c
there is an act of deception or fraud by a party or its representative that influences
the judgment (Article 13(4)); if, after the issue of the judgment, it is admitted or
adjudicated that papers on which the judgment is based were forged, or if it is
determined that a witness gave false testimony (Article 13(5));

17

John M Townsend. ‘The New Bahrain Arbitration Law and the Bahrain “Free Arbitration
Zone”’; Dispute Resolution Journal, February/April 2010, p. 76.
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if a party obtains decisive papers in the case after the issue of the judgment that
were obstructed by the opposing party (Article 13(6)); and
if the Tribunal ruled on an issue not claimed by a party or ruled for more than had
been claimed (this may, however, lead only to the nullification of those rulings,
and not the entire judgment) (Article 13(7)); or if the judgment contradicts
another judgment having res judicata status (Article 13(8)).

Article 14 of Decree 30 provides that a challenge on the above grounds must be made
within 30 days of the date of issue of the award (or the date of its notification to the
parties). In the circumstances set out in Article 13(4) to (6) (that is, where there has been
a finding of some misconduct by a party after the issue of the award), the challenge must
be filed within 30 days of the day on which the misconduct is discovered.
Available rights of appeal under Section 2 of Decree 30
Additionally, for Section 2 disputes under jurisdiction of the BCDR-AAA by parties’
agreement, a party may challenge an order of the High Court of Appeal for the
enforcement of an arbitral award pursuant to Article 24 of Decree 30 for the following
reasons:
a
there is no valid arbitration agreement, due to the incapacity of one of the parties
or the arbitration agreement contravening provisions of the applicable law chosen
by the parties (Article 24(a)(1));
b
there have been procedural irregularities (Article 24(a)(2));
c
the composition of the Tribunal or the procedures are contrary to what
was stipulated in the arbitration agreement (Article 24(a)(3));
d
the award ruled on matters not contained in the scope of the arbitration agreement
or not put forward by a party (although only those rulings will be held to be set
aside, not the entire award); or
e
the award goes against public order in the Kingdom of Bahrain.
Enforcement of foreign arbitral awards in Bahrain
Bahrain has been a signatory of the New York Convention since 1998. Provided that the
conditions of the New York Convention are met, a foreign arbitral award from a country
that is also a signatory to the New York Convention may be enforced through the courts
of Bahrain, without further review of the merits. The courts of Bahrain, will, however,
take into consideration whether the dispute is one that is arbitrable under Bahraini law,
whether the award is final and binding on both parties and whether the award is contrary
to public policy in Bahrain.
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Mediation18

Mediation is well known among the international legal community as the fastest and
most effective means to resolve disputes and is another popular and effective form of
dispute resolution now widely available to parties to commercial, other legal, diplomatic,
employment or family disputes. Described sometimes as ‘assisted facilitated negotiation
process leading to a mutually agreed settlement,’ mediation’s popularity in the world’s
mature legal systems is due to the potential it offers for creative solutions to disputes
that often appear to have reached a stalemate. Its advantages are generally cited as cost
effectiveness, confidentiality, control, compliance, mutuality and support however
first and foremost mediation can be characterised as a non-belligerent form of dispute
resolution that strives to preserve relationships between the parties. The latter is very
important when considering the future of mediation in a country like Bahrain and in
the GCC where 85 per cent of businesses are family businesses that own in excess of $2
trillion worth of assets worldwide, represent more than 83 per cent of the GCC private
sector and control 62 per cent of the wealth in the GCC.
During an investigative report on the use of mediation in Bahrain carried out
by the BCDR-AAA, it was found that more then 70 per cent of the respondents had
been exposed to a form of mediation either directly, by taking part in a mediation or
using the mediation process or indirectly by knowing individuals or companies who
had. However, what the BCDR-AAA found was that the respondents had in fact been
exposed to a form of mediation more akin to a conciliation process, where the parties
in dispute called upon either a leader in their industrial sector or common kindred who
could help the parties resolve their differences. This form of conciliation revealed itself to
be a popular form of dispute resolution in Bahrain and, although not entirely the same
as the formal mediation process that is now well known in the legal industry, it shares
many of its characteristics and, if anything, demonstrates the propensity of the Bahrain
market to open itself to a fully fledged mediation culture.
In fact the BCDR-AAA is playing a pivotal and instrumental role in promoting
a culture of mediation in Bahrain, the Gulf region and beyond. To date it has trained
281 individuals in the kingdom not only to become mediators, but to use mediation as
a process in their profession. BCDR-AAA is actively participating in the training and
certification of mediators in such places as Oman, Saudi Arabia, Jordan, Syria, Morocco
and Lebanon. It is also in talks with Bahrain providers of superior education for a project
to create a mediation diploma similar to the one currently offered by St Joseph University
in Lebanon.19 It is also cooperating with the Qatar International Court and Dispute
Resolution Chamber, Dubai International Arbitration Centre and other ADR partners,
thus paving the way for a truly regional platform of alternative dispute resolution services
which includes mediation, beside arbitration, as one of its main attractions.

18
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In fact the St Joseph diploma in mediation was created with the help of the BCDR-AAA.
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Aside from its involvement in promoting and encouraging a culture of mediation
and the use of mediation as a form of alternative dispute resolution for businesses, law
firms and government ministries at home and abroad, the BCDR-AAA also offers its
own mediation services.
Launched in 2012 the BCDR-AAA mediation service is yet another option to
resolve disputes offered by the forum to international, regional and local individuals and
organisations who contract in the Gulf and beyond. The BCDR-AAA designed a set of
Mediation Rules that apply whenever parties to a dispute agree in writing to mediate
disputes under them or when the parties provide for mediation or conciliation services
of existing or future disputes under the auspices of the BCDR-AAA without designating
particular rules.20 Briefly, the BCDR-AAA mediation rules govern the procedures for
initiating mediation within the ambit of the forum and also establish key principles such
as the mediator’s duty to remain impartial, as well as that of confidentiality and privacy
of mediation proceedings.
The BCDR-AAA is therefore truly at the forefront of the alternative dispute
resolution developments that have been holding sway in Bahrain for the past five years
and is concretising its plans to institutionalise mediation by creating industry-specific
mediation schemes tailored to the needs of major sectors of the economy including
banking, insurance and employment. The BCDR-AAA is also finalising a code of
conduct for mediators, bringing the sector in line with that of well-established dispute
resolution forums around the world.
VI

OUTLOOK AND CONCLUSIONS

As with other countries in the region, Bahrain is striving to develop a reputation as a
regional hub for commerce and finance. An important factor in attracting international
business to the country involves having effective means for dispute resolution in place
that are both cost-effective and timely. It is widely considered, however, that current court
procedures are not ideal and would benefit from reform. In particular, as highlighted
above, there is a lack of effective case management once a first hearing has been held, and
no system for ensuring that parties comply with timelines.
There is also a need for reform of the regulation of the conduct of Bahraini
advocates. The Advocacy Act provides for some regulation of the conduct of advocates;
however, there is significant scope for expansion of the duties of advocates. In particular,
despite a historically strong international focus, there are aspects of legal practice in
Bahrain that do not match international standards. For example, there is currently no
requirement for Bahraini advocates to undertake anti-money laundering checks when
taking on new clients. This is severely out of step with the efforts and expectations of the
wider international community, and is a particularly striking failing.
It is suggested that more stringent regulation of the Bahraini legal profession will
have the effect of improving the stature of Bahraini advocates and the Bahraini legal
system in the international community.

20

Article 1 BCDR-AAA Mediation Rules.

62

Bahrain
Through the establishment of the BCDR-AAA Bahrain has addressed, in
particular, the issue of delay in litigation proceedings, and provided for statute-mandated
dispute resolutions for certain domestic cases and a free arbitration zone for international
disputes. This unique approach is likely to be attractive particularly to financial
corporations considering doing, or already doing, business in Bahrain. International
financial institutions may well be encouraged to know that disputes carrying a significant
monetary value will be heard under the auspices of the BCDR-AAA in a more timely
fashion than would otherwise be the case in litigation through the courts. Moreover, the
judges presiding as arbitrators over jurisdiction under the law cases are specially trained
by the BCDR-AAA and equipped to handle financial and international disputes, thus
creating a specialist body for disputes of this nature.
It remains to be seen whether the statutory arbitrations will significantly reduce
the caseload before the courts of Bahrain, and it depends largely on whether a significant
enough number of cases fall within the criteria of Decree 30 for automatic referral to
arbitration.
The innovative developments through the establishment of the BCDR-AAA, if
coupled with reforms of court procedures and the legal profession, will no doubt serve to
make Bahrain a very attractive option for international business and a forum of choice
for alternative dispute resolution.
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